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IN 1'3E ONtlSD n'A'rIS ~%S'rIUC"t <::O:,,'Jl"1"
FOK ~ SOOl3SRN DIS~t~ OF M%SSISSI~pr

soutDU tilV:SION

MZ3SISSI~#: ~:.:..~...;..'t ':'ZIoOJlOmi COMPANY'
&ad. emu o.:ty cr....x.VN'E":' OF 5ILOJa. me:.

vast:!
<:ZLL0LAll U'I'DtS!ON SER.VIC3, !NC. ud.
to. DBAN KaA~, :~"i~y
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,
On :he orig1=al C~la~e of M1ssis.ippi C.ll~&~ ~.l.pncn.

Company and Centur,f e.l1UDe~ =f Biloxi, Ir.c: . (herej,nafter

., Plai:1t: i :ts") • and ::-eque£: tor :ernpora...-y rese~ai:U.:g order,

pnJ.i.minarl a.n~ perma.."\e.'"1C i~juned.Q~. ~il.e ou J~e l2, l,9!. eha.

CQur: finds;

1.. Plaintiffs ara nfferiAg :i.:lj~:y from O.tecc!a:1e., OlllaJ.a:

Bx~ension Serr.ie., !ne. &Cd L. Oea; MC~y, ~1~y.

manipula:ing, t:~sfa=ri::; or emulating Blecero::'c: Serial. :.-1.a:lbers

(ZP). This MS :'esulte<! iu aa in-~eulable loss of revecue from,

among o~her thi:.~., 10s3 of 'llOut.Qly ace••• &one! long diS1:anee a.ccessf... Th:.s inju:y is ~r=.paraJu. t:ec:ause wlaintit:ts have no Qea:lS

of monitoring the use of cellular pho~e$ viel:. &It.end, nw1ipt.:.!,&ta<l,

e2:1mste=red or emula.':.ad BSN$, a:ac1 therefore, has ·110 Yay to bi.ll. for

e~is unau~horized usa 0: & cellular pho~e.

2. Plaintiffs can only deteradna ':~ 11aUleS or: c;\UJt:atr.ers 1J.S::':::.g

c.~l~a~ phone with altered, ~ip~at.~.trar~~erred0: ~~aeed

3SNs b"( ~..."iew o:f the r.eQ~ of l:)et.~~es, C.llular r:xte:aioe

S4!-"'"Vice, Inc. anc :.. Dean Mc:hy, ~:'vi~a.1.1y.



JUL-26-95 WED 03:53 PM lJfiL.LV",,,. '-' '-'IILU)WAY, P. A. FAX NO. 6018681531 P, 04

-

-

-

-

-

3 . Pl&iA~i~~s wtJ.l ~!fa= i_=ep&raQ1.. ~ i.~ r.Cor:S of

DefendaA:s, C.ll~.: ax~~~sio~ S.r~~c.. Inc. ~ L. ~ean McK4Y,

l:).~e:d.&:e~ of thi.~ ord..r ...3 requi:ad.

Th.J:e~or.. :.e i.a o~r~;

1. t)efendanes. CeUul.a: Ext;.ns1o~ S.~ce. I:1C. a:d t.. ~an

Mclay, i,:c1ividually are enjoi.nlid from~ s1:.&11 cease a:=y manipulae.

i.:1g, &l1;.::i.ng I emulac~ or t:~.e.=i..":~ot ~SNs on c:ellu.l..r ~cnes .

2. :Ce!eDdmu:•• C.l:'~a~ Kxte=sic:: S.:vic:., IAC. aM r.. 0 • .:1

HdCay, indi~dually ara f~er ~joi::~ fr~ m:c shall e.ase to

alee= O~ c1eseroy any "CQn:s. d.a!i.nec:i in it:$ oreadest sezue to
•

1ncluc1e all written, pr-nted, type<1, :ecor<1ed, or graphic matter of

every kind. and descript~ol1, 1ncludini', c.:atts, ori.g:.n&ls' &Cd copit•• ,

.mi &J.J. &tl:.C:=-31ts ~ &ppen4i.c:•• t:h.ra~o wlUd1 =.~ace or r.~e~ t:o

the alee:n.:g, ~pulaei.:g, t.rans:er:ing Qr amuJ.a.eil;g of UN. 0: the

names of iJ:C:.v1Ct.:.aJ.s Ed./or e::tities W'i~ :.lluJ.ar phoI:es havil:.g

ute=-d, mat:..ipu.lae~. .muJ.ace<:l 0: e~ansf.~=ec. KsNs. Without:

lj,:mit:1ng 1t. the t.=:n -records" iz:elU:1!~ &J.l 6~e«Den~S, co=enct:s,

e~1catiar... co::espocdance, le~e.rs :elegrams, telexes,

atssages, 'It'temOranaa.. recc:rds, r~or~., 1):)OX3, suum&rie., ca.p.

reeo~d~~a or oeh.= ~e~ord$ of e.lepho~. ce~versat1ons o~ idcer

views. Sl,l:mtaries or ocher ::.<:0:(15 of personal c:~...a%".ations, "IldAutes

or summa~i.8 or ethar r8e:l:"l:!s of meetings an<1 cor..:areuce.. s\,1:tl'mluies

of oeher records ~f negotia~ions. oe~r sucoa:1es, 41.:te., ~ary

eneri.e., calend.a-~. appoiZ'l.t.ment l::ooks. eir.-.e records, ~Sl:r.:.ctionsI

wor~ a ••1~Ane$, fo~eeas~s, sta~is~ical data. statistiesl



- JUL-26-95 WED 03: 53 PM GALLOWfi't ex uu. __ .. rHl\ NO, 6018681531 P. 05

-

-'

-

-

.~.~e.ent., tinancial statement., worksheets, workpapers, dratts,

gratts, mapa, Charta, tabl•• , accounts, anal~ical records,

consultants' report, .pprai.als, bulletins, brochures, pamphieta,

circulars, trade letters, pre•• r.l••••• , notes, notice., ma~inal

notations, notebooks, telephone recorda, bills, stateaen-ts, ~ecord.s

or obliqation and expenditure, invoices, lists, joumal.,

advertisinq, recommendations, print-outs, compilations,

tabulations, analyses, studie., surveys, transcripts ot hearinqs,

transcripts ot testimony, affidaVits, expense reports, microfilm

microtiche, articles, speech•• , tape or disc record.i.nqa, sound

recordin9a, video recordinqs, tilm, t;ape, photoqraphs, punch card.,

programs, data compilation torm which intormation can be obtained

(includinc; matter used in data processinq), and o1:her printe<1,

written, handwritten, typewritten, recorded, stenographic,

computer-generated, computer stored, or electronically stored

matter, however and by who.ever p~oduced, prepared, reproduced,

di.s.minated, or made. The term "records" also inclUde. all cop1es

ot documents Dy whatever means made, .xc.p~ that Where a document

is identified or produced, identical copies thereof Which do not

contain any markinqs, additions, or deletiona different from the

original need not be separatelY produced.

3. The Court orders Plaintift. to tile with the coure a bond

in the amount of $ 1D OM tor the payment of costs and

damages as may be incurred or suttered oy any part Who i. found to

have been wronqtully reseralned.

4. A temporary injunction hearing 18 ••'t for

Juna 22. 1995 , beqinninq at 3:00 P.M., with 1:he hearinq to take
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place in Courtrooa -w9'lftWR. ' ot t:J1e Federal' CoUrthOU8. located at

82Q QafCgrd St;reet , vicJsItNrg, MS
a.

ORDERED on 'this the /3 day ot June, ~99S.

~.~l~~--
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~.C~ ~ G4~~AY

.IA"'es •• GAI.I.OWAT

",01'4Ilol '- OA~~W"T

ANH lIOWOCH·HO~S

SUSAN Y. IIt.".IoIAH·

•ALSO AOMITT1:0 IN n..Olttoa

ATTO~NEYS AT ~AW

SUITe 204

MEI'C_HTS BANK lIulLOl1'tO

1300 "WCNTY l".r1'H AVeNUE:

GUL."~"", 1"1•••,•••_, 3.&01

(eo.) a"'1I7Q

Monday, J~y ~O, ~99S

~H"~LES ~. G""~AT

0" ~OUH.£L

"'......INO Aoo_cas:
IlIOST o,"",cc O_..WCR .....

QUl.noowr. 104'"'••''''''' a.soa
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Mr. Stephen J. Maggio
2208 18th Street, Suite C
Gulfport, MS 3gS0~

Re: Mississippi Cellular Telephone Company and Celueel of
Biloxi, Inc. v. Cellular Extensions, Inc and L. Dean
McKay

Dear Steve:

This letter will con£irm our WJ4erstandiJ19' that the ~ve
referenced action will be resolved by CoaaeDtOrdar of the type
filed in the similar emulation case in the B••tern Oistrict.of
New York. We will work toward an agreed. tOJ:'al of that order
without delay, anc1 the no will remain in place until ene%Y of
the agreed order.

With kindest regards, I am

JG\ZS
cc: Carson Hughe.

Keith Whiee
Robert Wise
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
-----------------------------------X
CELLULAR TELEPHONE COMPANY, d/b/a
CELLULAR ONE,

Plaintiff,

-against-

.

95 Civ. 1666 (SJ)

t- ~L-LD
IN CLERKS OFR';E

u.s. r·~-- .- rr;Uqr ':J. N.Y:

o

-

-

CELLULAR TWO, INC., TONY YANKOVSKY,:
CELLULAR EMULATION SYSTEMS, INC.
and ALAN J. GEDACHIAN,

Defendants.
-----------------------------------x
NYNEX MOBILE COMMUNICATIONS
COMPANY,

Plaintiff

-against-

CELLULAR EMULATIONS SYSTEMS, INC.

Defendant.
-----------------------------------x

*'1 11

-5 19~/1
' r,M'-!7
TIM::: A.M.. i/'" :1o'C,1

, I ....
\ / "

'.
CQNSENT ORDER

-

Plaintiffs in these consolidated actions having

filed their complaints herein, 95 CIV 1666 (SJ) and 95 CIV

), and plaintiffs and defendants CELLULAR EMULATION

SYSTEMS, INC. ("CES") and ALAN J. GEDACHIAN, by their

respective attorneys, having agreed to the entry of this

Consent Order without admission of liability, it is hereby

ORDERED as follows:

- 1. CES, GEDACHIAN and all those acting on

behalf of or in concert with either of them (the "CES

defendants") will immediately cease and refrain from all

7217.1
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emulation activities, including but not limited to

emulating, altering, changing, manipulating or tampering

with the electronic serial numbers of cellular telephones,

or otherwise causing cellular telephones to emit or

simulate the emission of electronic serial numbers other

than the electronic serial numbers originally programmed

into such phones by the manufacturers.

2. In the event the Federal Communications

Commission ("FCC") rules, whether in connection with the

pending petitions for reconsideration of certain of its

Part 22 rules (the "Petitions") or otherwise, that

emulation of cellular telephones is permitted and does not

violate the FCC's rules, then, subject to paragraph 3

hereof, paragraph 1 hereof shall be of no further force or

effect and this action shall be dismissed without

prejudice and without costs to any party.

3. In the event that defendants believe that

the FCC has ruled in the manner described in paragraph 2,

counsel for defendants shall so notify counsel for each

plaintiff, in writing. If any plaintiff disagrees in good

faith with defendants' interpretation of the FCC's action,

either plaintiff may then, within ten (10) business days

of receipt of said writing, move the Court for injunctive

relief prohibiting defendants from resuming their

7217.1 2
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emulation activities. If either plaintiff so moves,

paragraph 1 hereof shall remain in effect pending the

Court's. determination of such motion. Plaintiffs will

bear the burden of proof in connection with such motion.

If neither plaintiff so moves, paragraph 1 hereof shall be

of no further force or effect.

4. In the event that all parties hereto agree

in writing that the FCC has reaffirmed, whether in

petitions before it or otherwise, that emulation violates

the FCC's rules, the parties hereto shall jointly request

the court to enter a permanent injunction barring the CES

defendants from emulating cellular telephones. The

parties shall cooperate in good faith with respect to the

preparation of any and all papers necessary to accomplish

this end.

5. In the event that either plaintiff believes

that the FCC has ruled in the manner described in

paragraph 4, counsel for such plaintiff shall so notify

counsel for defendants, in writing. If defendants

disagree in good faith with such plaintiff1s

interpretation of the FCC's action, counsel for defendants

shall sa-notify counsel for each plaintiff, in writing,

within ten (10) business days. Either plaintiff may then,

at any time not less than ten (10) business days

3
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thereafter, apply to the Court to reactivate these

consolidated actions and to schedule a hearing on the

merits. Paragraph 1 hereof shall remain in effect pending

the entry of final judgment.

6. Within thirty (30) days of the entry of

this Consent Order, the CES defendants sha~l provide to

each plaintiff the names of each customer of such

plaintiff for whom the CES defendants have emulated a

cellular telephone, together with the corresponding

cellular telephone numbers. Plaintiffs agree that this

information shall be used solely for the purpose of

identifying those subscribers whose cellular telephones

have been emulated.

7. In the event the Court enters a permanent

injunction pursuant to paragraph 4 or 5 hereof barring the

CES defendants from emulating cellular telephones, then,

within thirty (30) days thereafter, the CES defendants

shall make available to plaintiffs, for inspection and

copying, all documents in their possession, custody or

control relating to their emulation activities, exclusive

of proprietary documentation (such as financial or

corporate documentation) belonging to CES or proprietary

documentation belonging to third parties. The

restrictions on the. use of information set forth in

-

7217.1 4
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paragraph 6 hereof shall not apply to any documents

produced pursuant to this paragraph 7.

8. This Court retains jurisdiction for the

purpose of enabling any of the parties to this proceeding

to apply to the Court for such order or directions as may

be necessary and appropriate for the enforcement of, and

compliance with, this Consent Order.

9. All notices to plaintiff CELLULAR TELEPHONE

COMPANY d/b/a CELLULAR ONE shall be sent to: Friedman &

Kaplan, LLP, 875 Third Avenue, New York, NY 10022. All

notices to plaintiff NYNEX Mobile Communications Company

shall be sent to: Carol Abramson, 1095 Avenue of the

Americas, Room 3900, New York, NY 10036. All notices to

defendants shall be sent to Presberg & Giusto, P.C., 100

Corporate Plaza, Islandia, N.Y. 11722. Any of the above

addresses may hereafter be changed from time to time by

appropriate written notice to the parties.

10. This Consent Order may be amended only by

written instrument and with the consent of the Court.

11. This Consent Order is binding upon and

shall inure to the benefit of all parties, their

principals, officers, directors, shareholders, employers,

agents t successors, heirs and assigns.

5
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12. Upon ten (10) days written notice to all

other parties, any party may apply to the Court for such

other and further relief as it deems necessary to carry

out the terms of this Consent Order.

13. This Consent Order may be executed by the

parties in counterparts.

-

Dated:

7217.1

Brook~, New York
June ,1995

U.S.D.J.

%\~ l>.JA~ ~lLtnQ.c:i \01 _, :",
~~ 30Y1r\t:on (0(\ :Jun~ c;LC(, \q9S.
I'f\ ~\\A.e \'{\k. - ~.....\nl.tA....\...()\\\ "U!C ~\<!-i(
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

-

-

x
CELLULAR TELEPHONE COMPANY, d b/a
CELLULAR ONE'~

Plai:ltiff,

-against-

CELLULAR TWO, INC., TONY YANKOVSKY,
CELLULAR EMULATION SYSTEMS, INC.,
and ALAN J. GEDACHIAN,

Defendants.
- - - - - - - - - - - - - - - - - - - x

\

95 Civ. 1666 (5J)

JUDGMENT ON CONSENT

-

Plaintiff having commenced this action for

permanent injunctive relief and the matter having come

before the Honorable STERLING JOHNSON, JR., U.S.D.J.; and

the Court having issued its Findings of Fact and ConClUS10l1S

of Law determining that (a) defendants Cellular Two, Inc.

and Tony Yankovsky are violating 47 C.F.R. § 22.919(al by

altering cellular telephones so that they emit the same

~lect ronic serial numbers as other cellular telephones; ,'1:,1

(b) plaintiff Cellular Telephone Company is injured as a

result of the violation of 47 C.F.R. § 22.919(a} by

defendants Cellular Two, Inc. and Tony Yankovsky, it is,

ORDERED, ADJUDGED AND DECREED: That defendants

Cellular Two, Inc. and Tony Yankovsky are permanently

enjoined:

(A) From emulating, altering, changing,

manipulating, or tampering with the electronic serial

numbers of cellular telephones, or otherwise causing

cellular telephones to emit or simulate the emission of
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-

-

electronic serial numbers other than the electronlc s~r:~l

numbers originally programmed into such phones by the

manufacturer (such conduct defined for purposes of this

Judgment as "emulating," "emulation," "emulated" and any

other ~ariant of the term); and

(Bl To turn over to plaintiff Cellular Telephon~

Company (a) documents sufficient to reveal, Nith respect to

each and every cellular telephone emulated by Cellular T~o

or Yankovsky, (i) the mobile telephone number, and the

electronic serial number emitted by the phone before and

after emulation; and (ii) the name, home and buslness

address, and home and business telephone number of the

person for whom the cellular telephone was emulated; (b) all

work orders, bills, invoices or similar documents issued bv

or to Cellular TwO or Yankovsky in connection Nith the

emulation of any cellular telephone; and (c) any contract,

agreement or correspondence between Cellular Two or

Yankovsky and any vendor, distributor, or manufacturer of

hardware or software used by Cellular Two or Yankovsky 1n

the emulation of any cellular telephone.

Dated: Brooklyn, New York
May~, 1995

I
1 'J\ l .~ ',J"

_---- '- i" /".14""" - ,\ _I "./ ... ...... .. " .< - >! • ,'-
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Attorneys for Parties Bntitled to Notice of Judgment

Robert D. Kaplan, Esq.
FRIEDMAN & KAPLAN LLP

875 Third Avenue
New York, New York 10022
(212) 833 -1100

Attorneys for Plaintiff
Cellular Telephone Company

ALLEN SIEGAL, ESQ.
305 Broadway
New York, New York 10007
(212) 693-0615

Attorney for Defendants
Cellular Two, Inc. and
Tony Yankovsky

Andrew Presberg, Esq.
PRESBERG & GIUSTO, P.C.
100 Corporate plaza
Central Islip, New York 11722
(516) 232-4444

Attorneys for Defendants
Cellular Emulation Systems,
Inc. and Alan J. Gedachian

4334.2 3
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

x
CELLULAR TELEPHONE COMPANY, d/b/a
CELLULAR ONE(J)

Plaintiff,

-against-

CELLULAR TWO, INC., TONY YANKOVSKY,
CELLULAR EMULATION SYSTEMS, INC.,
and ALAN J. GEDACHIAN,

Defendants.
- - - - - - - - - - - - - - - - - - - x

FINDINGS OF FACT

95 Civ. 1666 (SJ)

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORPSi ON CONSENT

1. Plaintiff Cellular Telephone Company

("Cellular One(J),,) is a New York general partnership with its

principal place of business in Paramus, New Jersey.

Cellular One(J) is licensed by the FCC as the exclusive

provider of cellular communications services on its

authorized frequencies in the New York Metropolitan

Statistical Area, which includes, among other regions, New

York City and Long Island.

:2 . Defendant Cellular Two, Inc. ("Cellular Two")

is a New York corporation with its principal place of

business in BrooklYn, New York.

3. Defendant Tony Yankovsky is a corporate

officer of Cellular Two. Yankovsky resides in Brooklyn, New

York.

4. The electronic serial number (nESN") of a

cellular telephone is a 3:2-bit binary number that is factory

installed in each individual phone. Each telephone has a



unique ESN. When a customer of Cellular One~ or any other

cellular carrier initiates or receives a call, his or her

phone is identified to the cellular system by its ESN. By

identifying the particular phone being used to the cellular

system, the ESN enables the cellular carrier to authorize

system usage and to bill the appropriate account for the

call.

5. "Emulation" is the process whereby a

particular cellular telephone is altered so that it emits

the ESN installed in a different phone. The cellular system

cannot distinguish between a phone emitting a particular ESN

because that was the number factory-installed into the

phone, and a phone emitting the same ESN because it has been

emulated. As a result, emulation enables a person to make a

calIon one cellular telephone (the emulated phone) while

charging the call to another phone (the phone originally

assigned that ESN) .

6. Defendants Cellular Two and Yankovsky have

engaged in the business of emulating cellular telephones for

a fee. In particular, without the knowledge or permission

of Cellular One~, defendants Cellular Two and Yankovsky have

emulated cellular telephones purchased by existing Cellular

One~ customers so that those phones emit the ESNs of the

customers' original, authorized phones. The result of the

emulation is that the customers then have a second phone

that is indistinguishable to the cellular system from their

4331.2 2



pre-existing phone, enabling them to make calls from either

phone that will be charged to their one authorized account.

The customers thereby obtain an "extension" phone for which

they pay no access charge to Cellular One~. Defendants

Cellular Two and Yankovsky have publicly advertised their

willingness to emulate cellular telephones for a fee.

7. Defendants Cellular Two and Yankovsky have

engaged in the business of emulating cellular telephones at

a storefront at 1396 Coney Island Avenue, Brooklyn, New

York. On March 23, 1995, a private investigator retained

by Cellular One~ paid a representative of Cellular Two one

hundred sixty-nine dollars ($169.00) to emulate a cellular

telephone so that it would emit the ESN C32C392F, the ESN

assigned to another cellular phone authorized to use

Cellular One~'s system. The Cellular Two representative did

emulate the phone, after which both the original, authorized

phone and the emulated phone were able to access Cellular

One~'s network by emitting ESN C32C392F. The Cellular Two

representative informed the investigator that Cellular One~

would issue only one bill and that Cellular One~ would not

detect the second phone with the same assigned number unless

there was an excessive amount of activity on the account.

8. The emulation activities of defendants

Cellular Two and Yankovsky cause Cellular One~ irreparable

harm in several ways. First, it interferes with efforts to

combat a widespread form of fraud known as "cloning."

4331. 2 3



Cloning occurs when a cellular phone is emulated to emit the

ESN of another phone belonging not to the owner of the

emulated phone, but to some unsuspecting customer. Calls

made on the emulated phone are then charged to the account

of the victim whose phone had been cloned.

9. Cellular One~'s system is able to detect when

multiple phones are emitting a single ESN. However, because

emulated "extensions" used by legitimate Cellular One~

customers, like phones cloned by thieves, emit the same ESN

as another phone, it is impossible to distinguish between a

phone that has been emulated at a customer's request and a

phone that has been cloned without the customer's knowledge.

Accordingly, the use of emulated "extension" phones

significantly interferes with Cellular One~'s ability to

take affirmative action against users of cloned phones. The

unauthorized "extensions" act as a smoke screen behind which

the thieves can escape detection.

10. Emulation activities also interfere with the

operation of Cellular One~'s system. Because there is no

way for Cellular One~ to determine how many of its customers

have had their phones emulated, it is not possible for

Cellular One~ to properly assess the level of expected

system usage. By preventing Cellular One~ from accurately

predicting system usage, ESN emulation interferes with

Cellular One~'s ability to accurately predict the need to

expand system capacity. Capacity is limited, and the drain

4331. 2 4



on system resources leads to a deterioration in service for

all customers -- increased static, the inability to complete

a call ("blocked" calls) and involuntary disconnections

("dropped" calls).

11. Finally, by enabling customers of Cellular

One~ to obtain a second cellular phone which is invisible to

Cellular One~'s system, emulation allows customers to avoid

paying the monthly access fee to which Cellular One~ is

entitled under its tariff. Because it is impossible to

determine how many emulated "extension" phones are in use on

the Cellular One~ system, it is impossible to determine just

how much revenue the Company is losing.

12. Because unauthorized phones with emulated

ESNs are invisible to Cellular One~'s system, the Company

has no way of knowing how many emulated phones are in use,

or who is using them. The Company has no way of identifying

and contacting those of its customers who are using

unauthorized "extensions." The records maintained by

defendants' Cellular Two and Yankovsky are the only source

of information that will enable Cellular One~ to contact

customers whose phones have been emulated by these

defendants.

COtlCLUSIOtlS Of LAN

1. The Court has subject matter jurisdiction over

this action pursuant to 47 U.S.C. § 401(b) and 28 U.S.C.

§ 1331.

4331.2 5



2. The regulations of the Federal Communications

Commission ("FCC") require that every cellular telephone

have a unique ESN. 47 C.F.R. § 22.919(a). Emulating a

cellular telephone so that it emits the same ESN as another

cellular telephone therefore violates the rules of the FCC.

~ Report and Order, Revision of Part 22 of Commission's

Rules Governing Public Mobile Services, CC Docket No.

92-115, 1 60 ("[W]e conclude that the practice of altering

cellular phones to "emulate" ESNs without receiving the

permission of the relevant cellular licensee should not be

allowed . . .").

3. By emulating cellular telephones so that they

emit the ESNs assigned to different cellular telephones,

defendants Cellular Two and Yankovsky have violated 47

C.F.R. § 22.919(a). ~ Report and Order, supra, at 1 62

("[A]ny individual or company that knowingly alters cellular

telephones to cause them to transmit an ESN other than the

one originally installed by the manufacturer is aiding in

the violation of our rules") .

4. 47 U.S.C. § 401(b) provides that a district

court shall enforce obedience to an order of the FCC, by

injunction or other proper process, if (a) the order was

regularly made and duly served; (b) the defendant is

disobeying the order; and (c) the plaintiff is injured

thereby.
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5. 47 C.F.R. § 22.919 is an order of the FCC

within the meaning of 47 U.S.C. § 401(b). ~ Chesapeake &

Potomac Tel. Co. v. Public Servo Comm'n, 748 F.2d 879 (4th

Cir. 1984) (per curiam), vacated on other grounds, 476 U.S.

445 (1986); South Central Bell Tel Co. v. Louisiana Pub.

Servo COmm'n, 744 F.2d 1107 (5th Cir. 1984), vacated on

other grounds, 476 U.S. 1166 (1986); Illinois Bell Tel. Co.

v. Illinois Commerce COmm'n, 740 F.2d 566 (7th Cir. 1984);

Southwestern Bell Tel. Co. v. Arkansas Pub. Servo Comm'n,

738 F.2d 901 (8th Cir. 1984), vacated on other grounds, 476

U.S. 1167 (1986); Alltel Tenn.! Inc. v. Tennessee Public

Servo Comrn'n, 913 F.2d 305 (6th Cir. 1990); Hawaiian Tel.

Co. v. Public Util. Comm'n, 827 F.2d 1264 (9th Cir. 1987),

cert. denied, 487 U.S. 1218 (1988); Mallenbaum v. Adelphia

COmmunications Corp., 1994 WL 724981 (E.D. Pa. Dec. 29,

1994); In re Comcast Corp. Cable TV Rate~, 1994 WL

622105 (E.D. Pa. Nov. 10, 1994).

6. 47 C.F.R. § 22.919 was regularly made,

pursuant to standard notice and comment procedures. ~

Hawaiian Tel" 827 F.2d at 1272.

7. 47 C.F.R. § 22.919 was duly served by its

publication in the Federal Register on November 17, 1994.

~ South Central Bell, 744 F.2d at 1120.

8. Because the emulation of cellular telephones

(a) interferes with Cellular One~'s anti-fraud efforts;

(b) interferes with the operation of Cellular One~ts
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